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COPYRIGHT COMMENT

Good for your image
Hansard’s Andrew Parr reviews Guernsey’s image rights legislation

Guernsey has had a long history of creating 
diverse and often innovative legislation 
designed to offer its clients unparalleled 
flexibility. Within the financial services 
sector, this approach has already enjoyed 
a particularly wide application, but the 
protected cell companies’ legislation 
pioneered in the late 1990’s, is one of the 
more recognisable examples.

In the last 10 years, the jurisdiction has 
turned its attention to updating its intellectual 
property laws to provide an effective platform 
for IP rights to operate from. 

There is now a modern Intellectual Property 
Office to govern copyright, patents and 
trademarks, as well as performers’, database 
and designers’ rights. Again, the relatively new 
laws covering these assets have been designed 
to be flexible, modern and progressive, and, 
although based on UK and European laws 
and models, they have also benefited from the 
lessons learned in those jurisdictions. 

Admittedly, this is not particularly ground-
breaking and for anyone not on the island, it 
has probably largely gone unnoticed. That is, 
however, until now. 

Guernsey’s Intellectual Property Office 
has recently introduced new legislation not 
currently matched anywhere else – legislation 
that has established the island as the leading 
offshore jurisdiction for the development, 
protection and exploitation of image rights. 

As the concept of celebrity has become 
more and more entrenched in society, the 
need to protect the image of an individual 
has become increasingly prevalent in recent 
years - particularly for high-profile individuals 
like sportspersons, musicians and other 
entertainers. In the same way as trademark 
law grew to protect brand names, so the 
desire for the protection of celebrity image has 

grown, particularly now that there is a wide 
recognition these rights can be exploited to 
generate significant revenues.

English law does not recognise what an 
image right is. It has generally relied upon 
specific case law or limited inclusion in other 
IP law (most notably copyright) for protection. 
The use of registered trademarks for celebrities 

has the weakness of not covering all aspects 
of that person and additionally, suffers from 
the fact that celebrities are only endorsing the 
goods rather than actually producing them, 
making enforcement difficult. Until Guernsey 
acted, there was no legislation anywhere 
in the world designed specifically for the 
protection and exploitation of image rights 
internationally.

Having recognised that gap, Guernsey has 
become the first jurisdiction in the world to 
establish an individual legal code solely for the 
registration and protection of those “image 
rights”. On 28 November 2012, the Image 
Rights (Bailiwick of Guernsey) Ordinance 2012 
came into effect, allowing personalities or their 
agents to register and protect their personality 
and image rights at the Guernsey Registry.

The key feature of the legislation is the 
width of coverage it affords, thereby creating 
a forum by which image rights can be 
commercially licensed and exploited.

The basic premise of the legislation is 
that registrations can be made directly for 
a “personnage” – the “real you” – which 
can be a natural person; a legal person 
(including corporate entities such as Disney); 
joint personalities (eg, Ant and Dec); groups 
in which the members change periodically 
like a band or football team; or even fictional 
characters such as James Bond. Equally, 
registrations may be made as well, or instead, 
for the “personality” of that personnage. 

The benefit of this is that the legislation 
helpfully allows either the personnage or 
their related – and arguably better known 
– personality to be the ‘proprietor’ or legal 
owner of the registered personality and 
associated image rights. For example, Harry 
Webb can now register and become the 
registered proprietor for any rights related to 
Cliff Richard.

From there having registered the rights he 
wishes to license, he could then assign those 
registered rights to third parties to enable them 
to be exploited more easily under commercial 
arrangements. Having been granted a licence 
over the rights, those third parties are then in 
the beneficial position of being able to enforce 
those rights directly, rather than having to rely 

Andrew Parr is a chartered accountant of some 20 years’ standing and a director of Hansard, a Guernsey based fiduciary company specialising in 
the formation and administration of offshore trusts, companies and other structures such as foundations and private trust companies.

Andrew Parr,  
Hansard

“In the same way  
as trademark law 

grew to protect brand 
names, so the desire 
for the protection of 
celebrity image has 
grown, particularly 
now that there is a 
wide recognition  

these rights can be 
exploited to generate 
significant revenues.”



20 Intellectual Property magazine June 2013 www.intellectualpropertymagazine.com 

on the proprietor to do so. Once licensed, any 
enforcement action the third party wished to 
take, will have the support of wide-ranging 
definitions of infringements and the advantage 
of being able to apply these more widely than 
is currently the case with trademarks.

What is defined as an “image” under the 
legislation is widespread. It includes everything 
from names and images (static, moving and 
electronic) through to recognisable voices, 
expressions, silhouettes, gestures and even 
mannerisms, as long as they are distinctive. 
Indeed, any distinctive characteristic or 
personal attribute of a personnage can be 
registered as an image.

The legislation also takes ‘life time’ into 
consideration, allowing a personality to remain 
registered for up to 100 years after their death. 
This provides the trustees of estates with the 
ability to fulfil their obligation to maximise the 
value of those estates by taking advantage of, 
and protecting, the continued value of the 
individual. Marilyn Monroe and Elvis Presley 
are obvious examples where this could be 
extremely valuable.

The fact image rights are registered under 
statute, provides much greater clarity as to 
the definition of each right. By extension, 
this affords the proprietor a higher degree 
of protection than is currently available 
anywhere else.

With regards to enforcing registered 
rights, the legislation has been designed to 
mirror trademark principles. While there is a 
broad difference in the asset itself (trademarks 
protect the distinctiveness of a brand while 
image rights protect the distinctiveness of an 
individual), this means there are already legal 
precedents in existence that can be used, 
should action be launched to challenge or 
defend rights registered in Guernsey.

In addition, while the legislation will 
only apply to and protect rights registered in 
Guernsey, just being registered will provide 
supporting evidence of the proprietor’s 
intent to protect their proprietary images. 
That should make it easier for proprietors to 
defend any IP rights they may already hold in 
other countries.

There are, however, built in controls to 
ensure a fair commercial balance is struck 
between providing a framework for the 
registration of rights and the broader public 
interest, so the legislation makes no attempt 
to prevent press reporting and commentary or 
to prevent satire.

In addition, to help protect the integrity of 
the registration process and those applying, 
registrations have to be submitted by a 
registered image rights agent. The agent must 
have a place of business in Guernsey and be 
appropriately qualified and trained in the new 
law. Registrations are affected quickly and 
without unnecessary bureaucracy.

As always, cost will be a factor. At the 
simplest level, this can be controlled by the 
registration of just the personality’s name as 
there is no requirement under the legislation 
to register specific images. However, given 
the size of the commercial contracts signed 
in recent years by, in particular, major sports, 
music and entertainment stars such as Tiger 
Woods, it is clear the exploitation of an 
individual’s image rights is now a significant 
source of economic activity. 

Indeed, the level of earnings from the 
active playing careers of many sports stars 
is often dwarfed by the income received 
from their commercial contracts! Guernsey 
has recognised that. Once registered, rights 
become a separate asset class with significant 
value that the proprietor can exploit to great 
commercial effect through sponsorship, 
merchandising and various methods of 
product endorsement. 

Equally, large corporations (such as 
Disney), brand managers and other high 
profile public individuals, will be able to take 
advantage of the legislation to register their 
image rights in Guernsey within a defined 

legislative framework. Other organisations, 
such as sports clubs, may also wish to go 
further and take advantage of the wider suite 
of IP legislation available in Guernsey that 
would allow them to hold all their other IP 
interests, including trademarks, copyrights and 
database rights.

For all these groups, it is likely that they will 
want to take the opportunity of having their 
image rights interests housed together. Having 
a range of related image rights in a Guernsey 
company structure, would make it much easier 
to negotiate the commercial exploitation of 
those rights, as well as providing a measure 
of asset protection for the rights. Equally, 
this may be achieved through other types 
of structure available in Guernsey (such as 
protected cell companies), which advisers may 
recommend as being more appropriate to a 
client’s particular circumstances. 

This may encourage the client to consider 
Guernsey as a “one-stop shop” for these 
assets. The client can register their rights and 
then have both the assets and any subsequent 
wealth generated by those assets managed 
together on the island.

 By extension, in the case of high-profile 
individuals and corporations where the image 
rights form just one part of a larger set-up 
dealing with their global interests, there is 
the opportunity for their advisers to consider 
whether it is appropriate for all of the client’s 
interests to be sited under one roof in Guernsey. 
This would allow them to take advantage 
of other flexible Guernsey structures such as 
trusts, foundations and limited partnerships. 
Among other advantages, the existence of 
a trust could provide future estate planning 
benefits by allowing the image rights to 
continue to survive and be valuable long after 
either the death of an individual or a significant 
change in the control of a corporate body.

The set-up and ongoing administration of 
such structures would require the services of a 
locally based fiduciary. Guernsey is already well 
established as an offshore jurisdiction, offering 
world class professional fiduciary services and 
it is expected that in conjunction with the 
new image rights legislation, this will provide 
a unique and flexible framework for the 
registration and exploitation of image rights to 
become a fully accepted asset class that can be 
marketed, traded and charged.

By introducing legislation that is not 
available in other jurisdictions, Guernsey is 
certainly hoping that is the case!
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